48             DIARY OF GIDEON WELLES     [FEB. is

is sadly foreboding. The Constitution and the great prin-
ciples of union and free government on a federal basis are
disregarded.

February 22, Friday. The politicians in and out of Con-
gress have been busy for several days on the subject of gov-
erning the Southern States. Sherman's amendment went
down to the House, was disagreed to, and some abomin-
able additions were made. Partisans, and factions, and
fanatics, and demagogues were each and all at work. Fin-
ally a bill was adopted establishing military governments
and martial law in and over those States. Where Congress
gets the power to do these things no one attempts to point
out. The Members of Congress evidently confound mar-
tial law with military law, and know no distinction. Con-
gress has the undoubted right to enact military laws for
the government of the land and naval forces; but martial
law exists and is in operation where there is no law. The
will of the military officer in command is supreme. He can
order courts martial or military commissions to try citizens
as well as soldiers, but citizens cannot be tried by military
law. Martial law abolishes jury trials; Congress cannot
abolish them. Martial law may abridge freedom of speech
and of the press, but Congress cannot.

When -there is a congress or legislature to enact laws,
there can be no martial law. It would be a solecism. Yet
this Radical Congress has undertaken to enact martial law.
In other respects the bill is subversive of government, de-
stroys titles, and introduces chaos.

The President, as commander-in-chief of the Army and
Navy, exercised the power, which devolved upon him
when the Rebellion was suppressed, and the military
forces occupied the Rebel States, and there was no law,
and chaos reigned, of appointing provisional governors and
ordering other measures to establish order and system
and reintroduce law. Congress could not do this. It had
no authority or power. All its powers are derived from the